MEDIATION IN EXPROPRIATION CASES
NOTES FROM A MEDIATOR’S PERSPECTIVE

1. When should I consider mediation in expropriation files?
The data indicates that mediation works to settle all issues most of the time faster and
cheaper than any of the other alternatives. Study after study indicates that the following
do NOT affect chances of settlement:
e Complexity of issues
Number of issues
Number of parties
Amount at stake
Length of anticipated hearing
Apparent intransigence of the parties
Type of case

The most important negative impact on the chance of settlement appears to be the
attitude of lawyers to the process.

e Timing will change things. Cases that go into mediation before even rudimentary
levels of formal disclosure have occurred will still settle 40% of the time. Most of
those cases that don’t settle all issues at this stage will settle some of them and
vastly narrow the range of issues remaining contentious. (Upwards of 90%).
Cases which use mediators as case managers are far more likely to settle earlier
than those left to Counsel’s own management.

The data indicates that if mediation is used as a file management tool the case will be
less complex, take less time, cost less, and resolve earlier than if mediation is not used.
The data also indicates that mediated settlements track judicial awards so the risk to the
payor appears small.

Since the cost of mediation (lawyer’s hourly rates) is a relatively small outlay in most
litigation files, and since the advantages to the clients are so obvious, the better question
might be; Why would I not use it?

2. How do I start a mediation?
Ask the other side if they would be willing to try it.

Mediation is without prejudice and confidential. Disclosure goes as far as the parties can
agree it should go. Agreements are only binding if the parties agree to be bound. The
parties can choose their mediator and the timing of the mediation. They can also work
with the mediator to let them know what they want the mediator to do — how
interventionist does they want them to be? Do they simply want a discussion facilitator or
do they want a settlement negotiator or anything in between. Do they agree that if the
settlement discussions at first produce no agreement that it would be helpful to meet
again at the call of the mediator and to charge the mediator with responsibility for
keeping momentum going around agreed upon dates and deadlines?



3. Who pays for mediation?
The parties decide. Usually it is so cost effective that it is worth it for one party to agree
to pay the whole shot. (This can be renegotiated as part of the settlement terms.)

4. If the other side wants me to mediate, how do I decide whether to participate?

See question 1 &2. Ask what is your hesitation based upon? If you are concerned that
you might not know everything yet, relax. You can make an educated guess and so can
the other side. And in the end the experts often give ranges anyway. Good mediators
always work within ranges. Is the job of Counsel to explore every possible angle or is it
to assist the client to get a resolution to the dispute? If you think you can do better in
another forum then walk away from any settlement that day. Or tell the other side what
you think your upside gain is and why you are unconcerned about your downside risk and
be prepared to listen to their response. Perhaps they know something about the case you
do not as you have after all seen it from only one side. I have rarely had parties in
mediation with me who have not learned anything about their case once they have heard
the other side’s perspective! The worst that will happen is that you will learn something!

5. Should I bring experts to mediation?
Absolutely, if you have them, or even if you might be using them. Mediation is risk
analysis. If you want to evaluate an offer you will be more able to do so if you have the
benefit of expert advice on the risks of accepting and refusing the offer from the other
side. In the words of Ted Hanman
“Lots of times the appraisers or property negotiators know more than the lawyer
does and they end up saving or trying to save day”.

It is common in my experience to be able to shift lawyers from a role of “great white
knight” to problem solver. The same thing can happen with experts. When engineers and
appraisers are invited to work together to find a way through the problem which works
for both of their clients they are often the best people to do that and since this is
collaborative work they tend to like doing it!

6. What attitude works best in mediation?

Good mediators are able to work with any attitude. However one of the things they will
try to do is to help everyone present to see the lack of settlement as a problem to be
solved. The task becomes finding a solution which everyone can live with rather than
taking a position which makes the other side into the villain or the ignoramus or the
victim or the oppressive taker. But even when people come into mediation with these
negative (or from their perspective realistic) views, mediation produces settlements most
of the time.

7. What does the process look like? What happens in a mediation?
Every case is different and a good mediator will engage the clients in process design but
here is a sample of what might happen

Step 1 The parties agree to try mediation; a mediator is identified.



Step 2 The mediator will likely want to talk to at least Counsel for each side
separately and should be given a brief summary of the issues and the law
in the area.

Step 3 Site visit perhaps; formal meeting with all to establish agreement to
mediate terms and conditions and perhaps identify issues, agree on process
for exploring issues (experts etc.) if early in process

Step 4 List of issues developed and each issue discussed — this is an opportunity
for the people involved to talk about the impact of the taking on them.

Step 5 Exploration of what a good settlement would look like from each parties’
perspective. (Develop list of criteria.

Step 6 Exploration of various options proposed by parties, experts and counsel.

Step 7 Matching of options to settlement criteria

These steps can and often are compacted — Step 2 is sometimes done by phone. There
may be no site visit and the rest can, and often do, occur on the same day.

8. What should I do if I start a mediation and I don’t like what is happening?
Talk to the mediator. Good mediators are excellent listeners but even the best of us
cannot read minds. Let us know what you like and don’t like and we can change the
process to be more helpful.

9. What preparation should I do?

Ask the mediator? This can be the subject of a preliminary meeting with the other side
and the mediator or the mediator may want a simple (two pages max) brief of issues and
to be pointed to the major cases you think assist you. Is it important to enter mediation
prepared to do risk analysis. You can’t do this if you are not well prepared. But if you
come in early before you CAN know all there is to know about a file there is an excellent
chance that the case will settle or be made more manageable. Ask yourself what help you
might need on your side of the table to be able to do good risk analysis. Maybe this
means bringing your engineer or an engineer or appraiser to allow them to give you a
quick view of the case from their perspective. Probably it means knowing the law in the
area. Sometimes it will be helpful to have a break after the first session to allow your side
to do risk analysis. Often this is unnecessary if you are either properly prepared before
hand or you walk in with the tools and resources you are going to need to do risk analysis
once you understand the case from the other side’s perspective.

10. More about risk analysis

Probably the most helpful form of preparation is realistic assessment of your costs of
using another forum, your chances of winning and the costs associated with that, and
your chances of losing and the costs associated with that. It is extremely helpful to use
numbers and percentages as this allows you to perform risk analysis and make an
educated decision as to whether to settle.

Example: Suppose you think that on your best day in front of the Expropriation Board
you will get $100,000. This will take 1 year to achieve. Non-recoverable costs will be in
the range of $20,000.



e Your client will have to spend 400 hours of his time and will allocate an
additional equivalent of 3 weeks personal time vexing about it. He will therefore
see his children less and have less time to devote to the baseball team at school
win lose or draw. What is that worth to him? This is stuff you will get blamed for
at the end of the day especially if you lose. Help him to factor it in!

e If your client is a corporation, help the people with whom you will work to factor
in lost managerial and field staff time in processing the case and factor in the
community/circle of influence credibility issues which go along with their
position.

e On the authority side, get your client to factor in the risks of agreeing to an award
which they think is too high without being ordered to do so and ask them how
they will manage that risk. Ask them to factor in being drawn away from other
responsibilities and the community credibility issues which may result from not
settling.

e All of this is quantifiable.

Using the first example, suppose the client says that he is prepared to coach baseball less
but only to a point and he is not prepared to see less of his children so he will take time
off work to be with them. Let’s say he estimates 5 lost days of work for this (none of
which is recoverable) and other 5 for the hearing. (Some of which is recoverable.

Translate this into dollars it will cost the client.

Then give a percentage estimate of winning. (Never higher than 75% as insurance against
your own lack of distance from the file. Remember you have not heard the other side. If it
was that sure the other side would see it your way!)

Lets say you give it a 70% chance.

That means that an offer of $70,000 today with all costs to date covered is a very good
deal and your client should jump at it! Indeed anything above $50,000 today is a very
good deal because at the end of this if he only gets $70,000 he still has to pay out $20,000
in non-recoverable costs.

This is why mediation is more properly thought about as being about risk analysis rather
than fairness. $50,000 today might not feel fair but it is still better than even odds on
what your client will get in a year and that’s with no risk to his relationship with his
children!

11. Where do I find a good mediator?

The Mediation Roster Society is set up by the Attorney General to provide lists of
qualified mediators. Log onto the web site (www.mediator-roster.be.ca) for a list of
mediators by area of expertise, credentials, experience and location. Or phone a
colleague who you know uses mediators.




Client information sheet: Client

Transaction costs analysis

Normal transaction

costs of filing and Est.$ Est.$ Risk Risk

proceeding with value value Tolerance |Applicable Tolerance Notes
jexpropriation claim or{Applicable to Best worst 1=low; to them  |[Est.$ valuelEst.$ valueji=low; ? Fori
its defence me YIN case case 10 = high Y/N Best case jworst case/10 = high now

1. ...years of personal
Istress and uncertainty

2.... years of stress on
... family members

3. ....years of stress
on others and on my
work associates

4. ...weeks absent
from work

5. ....weeks of lost
employee time
reparing for hearing

6. ....years of lost
iconcentration and
focus at work

7. Business on hold
for ....years/cost of
...years of less
innovation

8. Cost of not doing
other things

9.Inability to get on
with life for .....years

10. Impact on me
when witnesses
subpoenaed

11. Negative publicity

12. Non recoverable
legal costs

13. Non recoverabie
expert costs

14, Possible costs
against me

15. Interest lost on
money received later
rather than sooner

16. Emotional costs in
my life if | lose




17. Loss of
relationships if | lose

18. Loss of flexibility in
decision making |
have now which | may
lose if | wait

19. Cost of
recriminations if | win

0. Cost of all of the
bove repeated if
there is an appeal

Estimated total of
transaction costs

NB. These costs are rough estimates. All these figures will fluctuate up and down as the
case develops and more facts and factors emerge.

Once you have filled out this sheet, turn to the “Hearing Risk Analysis’ Sheet and
complete for a better overview of the costs of proceeding and to develop a realistic idea
of what a sensible settlement will be in mediation.



LITIGATION RISK ANALYSIS

Client Name:

Transaction cost amount $

Sensible
decision

Number viewed

Worst Day

%chance that
Board will accept
100% my view of

%chance that
Board will

Discount to "reasonable
number” = % chance

accept 100% my discount plus costs in risk

making _|as "fair” Best day award the facts view of the law lanalysis sheet
300,000*70% -transaction
costs | will not have to pay
Example 300,000 500,000 100,000 70% 70%because | am settling now.
[
Date: -

Client




NOILLVIddOddXH

ANV

NOLLVIA4IA



HINOWN V d0d4 LAS ONIdVHH -

NI LAS SSANZIDIS NOLLVIAdN
AHANA HDVIIIVIA

NOILNTOSHY ON JHdLVT SdVHA &

ANVTSATIVIN ANV TVH 40 ' 1TAdIN
HONOIHL ALAANDD0 DNIAV.L

40S ANV JINVH :1 958D



'9[119S P 3sed Ay} 18y} 9doy [ea1 Aue pey SU0-ON
POPLO[ISAO SOPIS [[€ UO SIOAMET
UONBIPOW JO INOARJ Ul Ao1]0d DY "A0I]
'SONJeA pue| pue — d3ewep JO JUANXH
;JUSIOIITNS UOIONIISUO0D Judaoe[dar se
/3urpoorj asned Sune) piq

:SONSST OM

(3u02) ANS ANV JNVH



0.4 10Kedxe) ay) 01 SSUTALS pajewISy
SONSSI [[€ PIINAS

sTe1o1y70 Tediorunu pue SISAUISUS PapNou]

UONBIPAW JO SABD ¢
[OSUNOD YIIM SSUTAIN
HSTA SUS

(ssa001d) NS ANV JINVH



‘(Bureat] JoaMm 7 I0J Paou OU) P[RS
UOIIRIPAIW JO SABP G'

uorjenjea
pue ssauisng 0} d3ewep JO JU)X :9Nss]

‘ssauIsnq Jo 1o juam 1d [9ARIS — ssoursnqg
AJrure] woay Jual[d Jofew 300} sume ],

ssauIsng AJIwe, ;g 9se))



3urreay Jo sAep G| parewinsy
uoneIipaw Aep |
00 15910J £qQ PAUMO PUR] JO S}OBI) JO U]

ANVT OD LSHYOA -¢ 258D



Addeyqune,, 76 SSULIBAY/SIINOD YA\ o
Addey o476 e

PALJSTIES SJUDI[)) o

auT) 9Y) JO ISOW JUITI[NISS UL SINSAY o
deayD) .

WIS e

1SB] o

PI0O31 Yok S UONBIPIIA




,pasu

SIS ISY10 ) S0P JBYM [, PIau NOA Op TRy
0, QUOAIOAD JOJ JIOM STU] oxetl

01 MO, :3urajos wapqoid ur syadxo safeduy

UOIIB[BOSD 1DI[JUOD PUE

AJIATIOBAI SPIeAMO) AOUSPUS) SUTBIUOD pue So3BUBIA
JUQWID[IISS

S1EJITIOR] 01 SPUSIUL OTYM §S9001d saInjonns

: JOJRIPSIN

SISATeuR YSII POIeonpa UOoNeIj032U PA)SISSY

(NOILVIAAN ST LVHM




sisA[eue STy 938} 3t p[noMm
1By M SToLLIRq Suraowol ur saned Sursesuy .

3uos Juawoaide 0} SIALIRq SUIAJIIUIP] »
SPaaU SUIAJTIUAP]

woY) SMOoWy uosIad yoea se s1oe) Noqe Y[eJ, e
(S99] ‘AYRIIUSPLFUOD) 9JRIPIUL 0} JUSWAIBY
ug1sop $59001d UI39q 01 JUOUWISSISSY

SdH.LS



‘sorouaSe ur ojdoad 103 ANS1I ST SULNEU UOISIO(
KouoZe 3uryel AQ poojsIspun JON

joIoW JOJ Joeq
ow0o K3 11 oSN SIOAME] 99UO JBY) SMOYS AI0)STH

[esuno)) s, DY Aq poojsiopun JON
[osunoo s jyiure[d Aq poojsispun JON

‘unjew UOISTOSP
ur jueseid jou — 1oAedxe) 01 sodejueApe 983nH

$s9501d a1 uni jou op Ay [,
019 ‘passnoo] aimng ‘Surajos wsqoid
‘deayo “yomb :pajeridoidxs o) sodejueape o3nH

;/Iow pasn
11 1, UST AUM 1833 0S SIL JI — 3O




'SOSEO TENPIAIPUL URY) Joyel oxmold
[[BISA0 UO ST UOIJRIOdIOd JO SNO0J 0S SPUaL) SULINSBIJA —

wire[d JZIs
AUe JO SUOIRIPAW JSOW 0} JoAMme] pue Id)snlpe Fuipus§ —
puokaq 03 01 uonezuoyme Surnbal pue s)rwI] SUMLS —
:Aq s1dsnipe 01 JsLI sageuewW D] e

S9JBI UOT}OR]SIIES
JO JUSWID[IAS UL QOUDIJJJIP OU SMOYS BIR(] o

901070 10J AIJIqIsuodsar ou — Alojepuetu J1 BN e
uoneipoau
JO SIasnh 0] YSII SulSeuRJA



$s2201d toTR3NI[ JO SIS0 UI 318 STUIARS
SpIEME 11009 JOLITW SJUIWIAITE PAIRIPIIN

wIoJ Aue

JO AISAODSIP OU UIM 94()/ 01 [810} 3B} SRl
JUSWIS[ISS [EUONIPPE. 90USJIP JO JUWIILIS
Jo Sufiy Jo sAep (9 UIYIM SUIIAS %0
uone[SI39 ul uoisiaoxd  sjeipaw 01 dN0U,,
3uisn sase ()0ET ‘6661 Arenuef OUIS

04Ol



i10US © JIOA\ o

"PULY AUR JO SOLIQAOISIP IO 9OUIPIAD

11odxo Ou 1M 9198 [[IM 940G Isowe
-SN02FLIURAPE JSOU 9SN AJIRS S9JBIIPUI BIB(T

[pOO3 ST ATIRT'|

mm@mwo uonerrdoidxd
Ul UoneIpaw asn 0} jurod 1eym 1y



souo 3ursoddo

uey]) Joyel s)1adxd uowwod sunepue

pue Surkjiuapr pue sdajs 1xou SuTAJNuUIpI

‘sourfown Surdsay pue Sumes ‘Kred

yoes 0} Jueproduwr sansst SUTAJIIUSPT UO

passnooy sanged sdaoy] “uerprens ssaooi1d se
soseo xo[duwo) Ul JOJRIPAW JO 9SN PISLAIIU]

uerpteng $s9001d Se I0JBIPIIN T




‘(Apnys ay) o

Surpuadap 94,00 pue (g U99M19q T8 UL WO 313y
ORI JUSWIS[NRS) “I1 YoM ST ‘SULIBSY ) SUIARY
aaes Aqeqoid Tim dours Ing (uondo aArsuadxa
)SouI 3y SI pue) SISA[eue YSII poULIOJUT }SOW

o) SMO[[e SuLIeay & Jo MOpeys 9y} Ul UOLIBIPIN
‘KemAUe 9[119s SasBD JSON
*2101] 9[19s AToYI] [[14 jurod

STU) 01 PI[1IAS JOU JARY JBY) 9s0Y} Jet]) Jed[d Ble(J

UMOUY QOUIPIAD
pue ul s310dax 119dxa 1YV ¢




"[9SUNO0)) JO IpNIe
SeM [[e 18 90UISJJIp AUk opel 1By} 10)08] ATUO Y], —

sonred usamiaq AIMSO —

sonsst Jo Ajrxa[dwo)) —

aye)s Je JUNoUWy —

Jo
sojel JUaW[NAs Uo 1oeduwl ou punoj Apnis oLBjuQ e

'S)[NSax

ouIes a1 9q PINoM I1 JUIY) 0} SUOSBal JO S107]

“JUOISTIIP AUe 9q 0} SIY} J0J U0Seal ON "UOneIpawW
1dwope 01 umolpe 01 sased IS0 UT UOWWO0D N o

10178219y} Jutod Aue 1y §




. ; SUTUUIM

JO 9pIS JO JUDI[D JNOA 0] SJS0 Y} I8 1BYM
(Suruuim wWoj JUIJI(])

;auem A9 1eyM 9pIS JO JUIL[D JNOA SAIS [[IM
pIeog 9yl 1y} seoue(d 98ejusotad oY) aIe JeyM

| (,SOOUQIJIJIP

Aoy o) a1 jeyM sjrodar jradxe a1e 2191 J]
(*ssao01d a3

0 ordoad uo joedwr ‘sfenpiArpul ‘Jyels aeiodio))
;Jo3 dn 1010 o} ST UOIIBIISNIJ JO 99I39p JeUM

SISATVNV
SISTI NI ISV OL SNOILLSANO



[9SUNOD
10J own) “daxd snid 000°S$-000°T$ 150D

— oy ue 00£$-00¢$ 931eYd
— puBWOP Y3IY Ul 216 Yl0g dIe oym 3S0Y |,

s110dx9 JU2IU09 19A0 S)1adXa $$9201d 10 0D
Apoinb

11 urea] 01 paredard oq 01 10 9FPI[MOUY
TUAIUOD SUWOS JABY 0} PAdU SIOJBIPAN

S1S0))



"‘pogeurw 9 UBD A9}

Qg SSUIY) MU SUTAT)} STENPIAIPUIL JOJ ISTXD SYSTY
SPadU JNOA 199U 0}

11 u31sep pue AJLIBIUN[OA 1 3sn 0} Mou Ajunirodd(
(9ouar1adxd

)¢ ‘OLIBIU(Q)) SS00NS JO 90UBYD YIIY 9} USAIS
‘910U31 NOK 9A®Y 0} PIOJJe ued IAedxe) ay) Jesp e
10U ST UOTJBIPOW ABS PJNOM JWOS ‘S)BI JUSWS[1ISS
Y31y pue sojel UoroRISnes Y31y oY) USALID)

‘posn

2q 1,U0M 1 ‘A10)EpURU JOU ST J1 JT Je(]) JBea[d SI BJep
‘syradxe pue Jurieay Jo s9F pue dw) 01 pareduio))

srmnj oy,



