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Positive Covenants: Enforceability and Registration

On March 27, 2014, Madam Justice Donegan set aside the Expropriation Notice filed by
the Regional District of Kootenay Boundary (“RDKB”) against lands owned by the
petitioner, Atco Lumber Ltd. The basis of her decision (for this, we can start at p. 21 of
the decision) was that the Statutory Right of Ways (SRWSs) that the RDKB had attempted
to acquire through expropriation contained a number of positive covenants which were
incapable of forming an interest in land. As a result, it was beyond the RDKB’s powers of
expropriation.

Atco Lumber Ltd. v. Kootenay Boundary (Regional District), 2014 BCSC

524

This story begins as a spat between a landowner and employees of the unincorporated
community of Fruitvale. The owner was upset that the workers were crossing his property
to get to Fruitvale’s water treatment plant and, in the process, would leave his gate open
thus allowing others onto his property. The owner wanted the workers to go through the
gate, stop, get out, close and lock the gate, and then (and only then) carry on to the water
treatment plant. The workers complained that the gate was heavy and difficult to operate
and that it would be unsafe for them to work behind a locked gate in the event of an

accident.

After many to’s and fro’s, the RDKB sought to end the debate by expropriating a statutory
right of way across Atco’s property which expressly provided that Atco:

[S]hall not ... maintain any ... gate ... or permit the existence of any
obstruction on the Right of Way Areas;

At the hearing of the petition, Atco argued that the proposed SRWs contained this and

other positive covenants. The others being:

a. clause 4(c) purported to extract a promise by Atco to indemnify and save the RDKB
harmless;
b. the combined effect of the RDKB's right to use Atco’s road and the lack of any

obligation on the RDKB to maintain or repair the road placed a positive obligation
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on Atco to repair wear and tear to the road done by the RDKB in order to exercise
its own right to use the road;

c. clause 6(b) allowed the RDKB to perform acts and then demand repayment of its
costs from Atco and, if not paid, add that amount to the taxes payable by Atco;

d. clause 6(c) has Atco acknowledging the RDKB’s entitlement to certain remedies
in order to enforce its rights under the right of way;

e. clause 6(f) purported to bind Atco to personal covenants as long as it held an
interest in the Land; and

f. clause 6(h) required Atco to accept a different version of the right of ways in the

event that some portion of the instrument is found to be unenforceable.

5. The question for the court’s consideration was whether the Local Government Act
empowered the RDKB to expropriate the SRWs in the format used. Section 309 of the
Local Government Act provides that

For the purposes of exercising or performing its powers, duties and
functions, a regional district may expropriate real property or works or an
interest in them....

6. Atco argued that it was trite law that a right of way must concern rights which are capable
of forming the substance of a grant of an interest in land. Positive covenants, such as the
obligation to spend money, do not and cannot run with the land and do not create an
interest in land. Although it was not relied upon in Atco, we offer this quote from a 2002
decision by the Ontario Court of Appeal:

The rule that positive covenants do not run with the land has been a settled
principle of the English common law for well over a century and it is
indisputable that it has clearly been adopted in Canada: Parkinson v. Reid,
[1966] S.C.R. 162, 56 D.L.R. (2d) 315.

Durham Condominium Corporation No. 123 v. Amberwood Investments
Limited, [2002] OJ No. 1023 at para 17

7. Durham also contains an historic explanation for the rule that negative covenants run with
the land but positive covenants do not, including this passage from the English House of
Lords decision in Rhone v. Stephens, [1994] 2 All ER 65 .

My Lords, equity supplements but does not contradict the common law.
When freehold land is conveyed without restriction, the conveyance
confers on the purchaser the right to do with the land as he pleases
provided that he does not interfere with the rights of others or infringe
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statutory restrictions. The conveyance may however impose restrictions
which, in favour of the covenantee, deprive the purchaser of some of the
rights inherent in the ownership of unrestricted land. In Tulk v. Moxhay
(1848), 2 Ph 774, [1843-60] All ER Rep 9 a purchaser of land covenanted
that no buildings would be erected on Leicester Square. A subsequent
purchaser of Leicester Square was restrained from building. The
conveyance to the original purchaser deprived him and every subsequent
purchaser taking with notice of the covenant of the right, otherwise part and
parcel of the freehold, to develop the square by the construction of
buildings. Equity does not contradict the common law by enforcing a
restrictive covenant against a successor in title of the convenantor but
prevents the successor from exercising a right which he never acquired.
Equity did not allow the owner of Leicester Square to build because the
owner never acquired the right to build without the consent of the persons
(if any) from time to time entitled to the benefit of the covenant against
building. In Tulk v. Moxhay, 2 Ph 774 at 777-778, [1843-60] All ER Rep 9
at 11 the judgment of Lord Cottenham LC contained the following passage:

It is said, that the covenant being one which does not run
with the land, this Court cannot enforce it; but the question
is, not whether the covenant runs with the land, but whether
a party shall be permitted to use the land in a manner
inconsistent with the contract entered into by his vendor,
and with notice of which he purchased.

Equity can thus prevent or punish the breach of a negative covenant which
restricts the user of land or the exercise of other rights in connection with
land. Restrictive covenants deprive an owner of a right which he could
otherwise exercise. Equity cannot compel an owner to comply with a
positive covenant entered into by his predecessors in title without flatly
contradicting the common law rule that a person cannot be made liable
upon a contract unless he was a party to it. Enforcement of a positive
covenant lies in contract; a positive covenant compels an owner to exercise
his rights. Enforcement of a negative covenant lies in property; a negative
covenant deprives the owner of a right over property.

8. On acloser reading, the decision in Tulk v. Moxhay can be interpreted to allow for positive

covenants to run with the land as well. However, the door on that interpretation was firmly
closed by the English Court of Appeal in Haywood v. Brunswick Building Society, (1881),
8 Q.B.D. 403. There, the Court of Appeal held that in the absence of privity of contract, a
covenant compelling a person to spend money or do some positive act would not be

enforceable, i.e., it did not run with the land.

9. When thinking about negative covenants, the basic notion is this: if | have a piece of

property that is encumbered with a negative covenant, then | am restricted from doing
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something that | would otherwise be able to do. However, | can always satisfy the
covenant by doing nothing. For example, if the restrictive covenant says that | cannot
build higher than 100 feet, | can always satisfy that covenant by not building anything at

all.

You will sometimes hear a negative covenant being referred to as a positive covenant.
This happens where the covenant is not targeted at preventing the servient tenement from
doing something, but instead at allowing the dominant tenement to do something that
would otherwise constitute a nuisance. A good example of this is the covenants that the
smelter in Trail, BC placed on properties near the smelter before selling the land. The
covenant requires the owner to put up with the smells and dust associated with a smelter
and thus allow the smelter to cause what would otherwise constitute a nuisance. Such a

covenant is a truly negative covenant and runs with the land.

In its argument, Atco relied on Cloutier v. Ball, [1995] BCJ No. 1301 in which the plaintiffs

attempted to enforce a covenant that required trees to be kept to a maximum height of 20
feet. The plaintiffs wanted the defendants to trim four trees that were between 60 — 70
feet tall. The plaintiffs’ motive was their view. The court found that compliance with the
covenant would require the defendants to spend money (although the plaintiffs had offered
to pick up the bill). The court found that because the covenant required the expenditure
of money, it was a positive covenant which could not run with the land so as to bind

subsequent owners such as the defendants.

Atco also relied on the Court of Appeal’s decision in Aguadel Golf Course Limited v. Lindell

Beach Holiday Resort Ltd. et al., 2009 BCCA 5. There, Aquadel sought to cancel a charge

against its property that provided that a third of it had to be used as a golf course. Aquadel
was losing money on the golf course and wanted to redevelop the property or sell to

someone who would. There were three covenants at issue:

a. not to use the land for any purpose but a golf course;
b. to maintain the golf course to a certain standard; and

c. to offer certain persons preferential rates at the golf course.

The BC Supreme Court held that the first of these covenants was a valid prohibition

against using the land for anything but a golf course. The Supreme Court decision was
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overturned on appeal. The Court of Appeal found that, although the words used in the
covenant were negative, the covenant was positive in substance in light of the other
provisions. The Court concluded that, as the covenant was not negative in substance, it
could not be enforced against successors in title and ordered the cancellation of the

agreement as a charge on the land.

14. The fact that the Courts will look to the substance of the covenant is important, because
there is always a certain temptation to use negative language to describe a positive
obligation, so that the covenant appears to be negative. This is a risky practice at the best
of times, but especially so when used in an expropriation context - as we can see from the

decision in Atco.

15. In Atco, Madam Justice Donegan preferred to rest her decision on Nordin v. Faridi, [1996]

BCJ No. 61 (BCCA) from which she quoted extensively at paragraph 105 of her reasons.

In the end, Nordin v. Faridi stands for the same principle of law: the nature of an easement

“is always negative, the obligation on him being either to suffer or not to do something.”

16. Madam Justice Donegan also supported her decision by highlighting the difference
between a s. 218 covenant (which is the section that was being used by the RDKB), and
the language of s. 219, which specifically allows for the creation of a positive covenant
without a dominant tenement and permits such positive covenants to run with the land.
Since s. 219 deals specifically with positive covenants, general principles of statutory
interpretation say that s. 218 should not be read to allow positive covenants as well, as

that would make s. 219 unnecessary.

17. In ruling in Atco’s favour, Justice Donegan found that clauses 4(a), 4(c), 4(d) (Atco did not
argue that 4(d) was a positive covenant), 6(a), 6(b), and 6(f) on their own or in combination
with other clauses were positive and personal in nature. The imposition of positive and

personal covenants by way of expropriation was impermissible.

18. This result should not surprise or worry anyone.

19. First, the result only applies in the context of an expropriation. Where the acquisition is

by means other than an expropriation, there is no concern that the entire SRW will be set
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aside, because there would be a voluntary contract between the parties that could contain

both positive and negative covenants.

20. Second, in those cases where there has been an acquisition by way of expropriation, the
time limit for challenging the expropriation is brutally short (from the owner’s perspective).
Pursuant to s. 51 of the Act, once the land “vests” under s. 23 of the Act, no court challenge
can be mounted. In Atco, the owner had to make a very novel and complex argument to
avoid the application of that section and only succeeded due to a very unique set of

circumstances.

21. Third, the time limit imposed by s. 51 of the Act might not protect a SRW if it were truly
void, rather than just voidable. In an effort to avoid s. 51, Atco argued that the
expropriation was void, but on that point, Atco lost. Apparently, only s. 4 of the Act creates
a condition precedent to a valid expropriation. Any other deficiency merely makes the

expropriation voidable and is therefore protected by s. 51 of the Act.

22. Fourth, if and to the extent a right of way instrument contains positive covenants, that
simply means that once the original owner no longer owns the property, those covenants
are no longer enforceable. This should not come as any shock or surprise to governments

or public utility companies.

23. Fifth, the standard form of an SRW used by utility companies for decades does not contain
any positive covenants as was the case in Atco. To illustrate this by example, a 47 year
old BC Hydro SRW and an 18 year old BC Tel SRW are appended to this paper.

24. However, in light of the decision in Atco, expropriating authorities looking to expropriate
an SRW should take a good look at their SRW Agreement templates before proceeding
with the expropriation. For example, the “further assurances” clause found at paragraph
4(d) is found in many “standard” SRW Agreements. Not being able to rely on that clause
puts additional pressure on the expropriating authority to make sure they “get it right” the
first time, because they won'’t be able to compel the landowner to sign any correcting or
modifying documents later on. Instead, the authority will have to turn to the court for
permission to make the necessary changes and to order the registration of the corrected

instrument.

© These materials were prepared by Jeffrey G. Frame of Forward Law LLP, in Kamloops, British
Columbia and Salim Hirji of Hirji Law Corporation, in Vancouver, British Columbia, October 2014.



25. As an aside, we think an SRW acquired under s. 3 of the Expropriation Act would be safe
(i.e. it could contain positive covenants that would bind the existing landowners), but using
a s. 3 agreement presents an interesting problem from a compensation perspective. The
grantor’s right to compensation is defined and limited by the Expropriation Act — so while
the SRW agreement could contain positive and personal covenants, the grantor may not
be able to obtain compensation for those covenants under one of the established heads
of damages set out in the Expropriation Act. How would you claim compensation for
agreeing to a positive obligation? Does it decrease the market value of what is being
taken? Is it injurious affection because of its effect on the landowner? What about under
the rubric of disturbance damages? It might not affect the value of the land because a
positive covenant would not bind any purchaser; however, a seller may be willing to sell
for a lower price to get out from under the positive obligations, which may be a factor in

determining market value.

26. The result in Atco serves as an important reminder to everyone involved in the
expropriation process that expropriation powers are not unlimited — they can be used to
take away property rights, but they cannot be used to impose positive obligations on
affected landowners without their consent (except perhaps in the case of an instrument
authorized under s. 219 of the Land Title Act).

27. Atco highlights another practical issue that expropriating authorities should try to avoid —
though what | am about to say is much easier said than done. In Atco, the RDKB believed
that its goals could be achieved by expropriating a right of way, rather than a fee-simple
taking or a combination of the two. Expropriating a right of way secures the necessary
access rights, but when you look at the result, you have to wonder whether the RDKB
would have been better off conducting a full taking. Or perhaps the RDKB should have
considered agreeing to a locked gate as long as keys were provided. If all else failed,

RDKB could have found or built a different route.

28. Alternatively, the RDKB could have taken the rather bold step of entering the property
under s. 310 of the Local Government Act to “break up” or “alter” the locked gate. The
same power is afforded to a municipality under s. 32 of the Community Charter. This
power is limited to situations where the authority is providing a “service”, but the term
“service” has a broad meaning in both the Community Charter and the Local Government
Act.
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29. As of today, RDKB has been engaged in this process for 2 years, and as a result of the
Court’s decision, they really don’'t have very much to show for it. Though we are getting

there....

30. Hindsight is always 20/20, but we would suggest that there might have been an
opportunity at some point in the process for someone within RDKB — someone with a good
knowledge of the property itself — to look at the situation, recognize that there was a pre-
existing locked gate, look at the covenants in the SRW Agreement, and start asking
questions about whether the RDKB could really achieve their desired result (removal of
the locked gate) by simply expropriating a right of way.

31. As long as we are speaking in terms of a right of way (as opposed to a public road), one
should not lose sight of the fact that the right to exclude others (i.e., the public) is a
fundamental component of the bundle of rights that make up a fee simple interest in land.
A right of way, to some extent, impairs an owner’s right to exclude others; but an owner
retains the right to exclude those who are not entitled to the benefit of the easement. A
demand that an easement be clear of any gate imposes a potentially unenforceable
burden on an owner to allow anyone and everyone to use the easement. That type of
excessive use waslis the focus of a legal battle between UBC (Kelowna Campus) and its
neighbours. Last summer, the Supreme Court cautioned UBC that if it could not restrict
the use of the easement to those who were entitled to use it, UBC risked having the
easement cancelled. After setting out a solution to the excessive use of the easement,

the Court wrote:

It seems to me that if the use of the easement is limited in the fashion set
out above, the number of pedestrians and cyclists using it should decline
and decline markedly. If the number of users does not decline, it may be
that the solution | have fashioned is impractical. Should that be the result,
it may be that the easement must be terminated.

Lafontaine v. The University of British Columbia, 2013 BCSC 1517

32. We wish to end this presentation by stating that positive covenants do indeed run with the
land and do so in this province on a regular basis. Not only is this permissible, it is
necessary. No, we are not now reversing everything that we just proposed. The difference

is whether the positive obligation falls on the servient or on the dominant tenement. We
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realize that there is no dominant tenement in an SRW but the point stands just the same.
It is common and acceptable that positive obligations are placed on the benefiting party.

Such obligations may concern:

duties to repair;
duties to take steps to prevent unauthorized access;
duties to insure;

duties to indemnify; and

® 2 o T o

duties to compensate.

33. The reason that these positive obligations are not offensive is two-fold. First, it is a
principle of law that a party accepting the benefit of deed must also accept the burdens
that come with it. By definition, there is no benefit to the servient tenement. Second, the
dominant tenement is free to abandon its rights over the servient tenement and thus end
its positive obligations that come with it. Conversely, a servient tenement has no authority

to disavow its obligations under the easement (short of court intervention).

We thank you for your time and thank the BCEA for the invitation to present at this year’s

conference.

Jeff Frame
Forward Law LLP

Salim Hirji
Hirji Law Corporation
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THIS AGREEMENT made as of the / ~ day of /4y

1967 .

WITNESSETH THAT:

1.  AUBREY LISIE KING, of 894 - 1l4th Averue.
New Westmingter, in the Province of
British:Columbia,

(hereinafter called "the Owner"),

P . s
for and in consideratlon of the sum of & /7’/0‘;7‘6"/4;1’.( 4 -/*ﬁ-'/{"?'f'» ——
. a3 4 Dollars
$ //5 =< ), the receipt of which he hereby acknowledges,
. hereby .grants in perpetuity ‘to British Columbia Hydro and Power
Authority,” of 970 Burrard Street, in the City of Vancouver,
Province of British Columbla:(hereinafter called “B. C, Hydro")
3 the .right, liberty and right. of way for B. C, Hydro, 1its
LT servants, agents and all others the licenseea of B, ¢. Hydro:

(a) (L) To construct; erect, string, operate,
maintaln, remove and replace towers and
poles with anchora, guy wires, brackets,
crossarms, insulators, tranaformers and
thelr. several-attachments and one or more
lines of wire; and

{11) To excavate for, install, operate,
maintain, remove and replace (with
condults, cables or plpe of the initial
or any other size) one or more under-
ground condults whether or not encased
by concrete or other protective material,
and cables with.all necessary attachments
and fittings, and one or more underground
plpe '1ines of whatsoever kinds or dimen-
slons with neceassary and proper above-
ground or underground valves, meters and
‘other appliances and fittings and devices
for controlling corrosion, all for use

in connectlon with such pipe line or

i lines;

for. the transmission and distributlion of electric energy and
gas and for communication purposes (all of which are herein-
after collectively called "the works") upon and within the

Re.v'@te-md e (/Day uf..)ﬁ:ﬁ""é
t

19¥] on Aopl tion Reéceived
at {Hz Time Wrilten or Stampad
on the Application. -
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:%?Pﬁrtibn dqéCn;bgdﬂihLﬁgﬁédgléril hereto (hereinafter called
- . .'the right of.way") of the 1afd described in Schedule I hepe-
““to (herelnaft .called the:land");

(b)-

right of way and keep it cleared of
lor-a art of:any trees, growth, buildings or
~obstrudtions” now or hereafter on the right of way
-Which:might, in.the:opinion of B. €, Hydro, inter-
fere’ with or "éndangeér the constructlion, erection,
atriﬁging;.excavatibn}for, lnstallation, operation,

malntenance, -removal: or replacement of the works
or-any-part thereof

71{&) .To_insﬁéil}jmaiﬁ fd use gates 1n all fences which
L now.OE;hgpgaftep thall cross the right of way; and

() Generaiiyffbiﬁoyéll_ﬁpﬁs necessary or 1incidental to the
' : ‘business of B. C. Hydro in connection with the fore-
golng. .. ]

The Oaner hereby covenants with B. C. Hydro:

~.(a) ' ‘Not -to'make, ‘place, &rect or maintain any building,
o ~ struchbure, foundation, pavement, excavation, well,

- pile of material;.ob8truction or inflammable sub-
‘stance or to. plant: any growth upon the right of way
which, .in the opinion of B. €. Hydro, might inter-
-fere. with -or endanger the construction, erectlon,

~ stringing; ~excavation:for, inatallation, operation,
-maintenance, removalior. replacement of the works
or any. part thereof: or-which might obstruct access
by B. C. Hydro's aervants, agents or llcensees to
the works or afny part-thereof;

(b) Not to carry out blasting or aerlal logglng operations
: on or adjacent.to theiright of way unless permission
in writing from. B.: Hydro has first been received,
which permissién shall - not be unreasonably withheld;

{c) Not to diminish or subatantially add to the ground

. cover over such of the'works as may be from time to

' time installed;, .coperated or maintained below the sur-
face .of -the right fay and, in particular, without
in any .way limiting e generallity of the foregoing,

Sl not “to. construet.openidrains or ditches along or

AT - across. any underground. condult, cable or plpeline

T which ‘may at any timeibé installed on the right of

. way; and -

- Not to do or knowingly permlt to be done any act or
thing which might, Inithe opinicn of B, C. Hydro,

in any vay whatsoeverinterfere with or injure the
works or'any part-thergef or impair the operating

efficiency!thereqr,f- :
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(d')

4

~(a)

(b)

(c)

()

B: C. Hydro that:

(e)

B 1373

B, C._Hydrﬁgﬁgreby covenants with the Owner:

To pay compensation to the Owner for any damage to any
builldings -outside:the right of way, and to crops
(other than timber), livestock, drains, dltches,
culverts, fences, bridges, roads and fruit, nut or
ornamental trees anywhere on the land caused by

B, C. Hydro-in the exercise of any of its rights
hereunder and.without negligence on the part of

the Owner;

To pay all royalties, scaling fees and other charges

whioch may be levied by the Crown against any timber

that B, C. Hydro-“euts on the land;

_To pay cbmpensgﬁiéﬁ}to the Owner for all merchantable

timber cut or damaged on the land by B, €, Hydro in
the exercise of any of its rights hereunder; and

That 1t will, as- s6on as weather and soil conditions
permit and insofarias it is practicable to do 8o,
bury and maintain.all conduits, cables and pipellnes
installed hereunder so as not bto interfere with the
drainage or ordinary cultivation and use of the land.

It 1s mutually agreed between the Owner and

The amount of any compensation payable under para-
graph 3 hereof shall be such as may be mutually agreed

‘upon between the Owner and B, C. Hydro and in the event

of disagreement as:may be settled by arbitration pur-
suant to the Arb;ﬁfation Act of British Columbla;

The title to all'ﬁimbar cut on the land by B. C. Hydro

in the exercise of fts rights hereunder shall vest
in B. C. Hydro;

This Agreement shall be construed as running with the
land, that no. part.¢f the fee of the soll shall pass
to or be vested in'B. C. Hydro under or by these
presents and that the Owner may fully use and enjoy

the land subject only to the rights and restrictions
herein provided; -

The expressions "Owner" and "B. €. Hydro" herein
contalned shall be'deemed to include the executors,
administrators, suocessors and assigns of such
partles wherever the context so admits;

Where the expression 'Dsner" includes more than one
person, all covenants herein on the part of the Dwner

shall be construed . as beilng several as well as
Joint; and

Doc #: B4373 RCVD: 1967-03-08 RQST: 2014-09-04

10.47.03
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{¢) wherever the Bingular and masculine are used in this
Agreemént they shall be construed as meaning the plural
or the feminine or: -body corporate where the context or
the parties hereto 80 require.

IN WITNESS WHEREQF the Owner has caused these presents to be
executed as of the ds.y and year first above written,

 SIGNED, SEALED AND DELIVERED
. by the Owner in the’ presenee
-+oof:

Q// v 9/4«,,,

5&?%’(2)..@9 7// 7‘(6"{;}{- V_ V_-.:N-B.I'I'le .
 Vewewwrer_y3_BG Gy ol T

Address Aubrey/Lisle King
¢ (Cl/h.é( g

ﬁ/@/u. o

Occupation)

Page 5 of 8
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-SCHEDULE I

- ALL AND-SINGULAR those -certain parcels or tracts of land and i
... premises, situate; lying and being in the Kamloops Assessment
' *eriStribt,”in?tﬁg;ProVinqe{_f?British Columbia and more

. 'particularly known.and described as:

: (g),.Dis%fiét;Lptiih§ee*2hoﬁ5§nd-Nine Hundred Ninety-four
+ (3994); Kamloops Division, Yale District; and

(ﬁ)ﬂ.biéﬁiié -A“t;Fouf:Thqugand Two Hundred Ninety-seven
(4297); Kamloops Division, Yale District.

(2) 'The 3.38 mcre portion 6f the land and premises described
- in.paragraph (a) of Schedule I hereto, which portion is
shown -outlined in réd:on‘a plan deposited in the
Kamioops Land Registry:0ffice under Charge Number A-306L4;
and S ’ s

~(b) Those two portiorns: comprising collectively 1.19 acres of
‘the land and premises described in paragraph (b} or
Schedule I hereto; which portions are shown outlined in
red on a plan.depositediin the Kamloops Land Registry
Office under Charge:Bumber A-3064,

Page 6 of 8
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s 19 » oL
+ in the Province of British Columbia,
= (whose tdentity has been proved by the evidence on osth
0 Is peraonally known to me, appeared before me and

) le is the person who subscribed his name to the
) of the sald

- and'affixed the ‘seal-of the
—1nstrument, that he- Nas L

'1éu§hbrlzed to subscribe his name ns aforesald, and affix
3 ! hat-such corporation is legally entitled to hold
1sh Columbia.

have“liereunto set my Hand and Seal of Office, at
Province of British Columbia, this day

“£h year of our Lord One thousand nine hundred and

A Notsry Public in and for the Province of British Columbia.
o A Commlssioner fo ing affidavits for British Columbia.

e ’ACKNOWLEDGHENT oF OF -E:_R OF CORPORATION (D.V.A.)

HEREBY CERTIFY that, on the “day of ,
ounty of Carléton, in the Province o Ontario,
tsqnally known to'me, appeared

10 , At Ottawa, in the

7_efore ‘me_and acknowledged to me that he is the person who

€ ] étor, The Veterans' Land Act, ard affixed the
eal of-the .sgld Directof to the said instrument, Ahat he was first duly authorized to

bacribe the Director's name as aforésaid, and affix the said seal to the said instrument,
nd that: THE DIRECTOR, 'THE VETERANS' LAND CT, 15 °'a Corporation Sole and ms such i=
egally entitled to hold and dispose “of “land 1o the Province of British Columbin.

: . IN TESTIMONY whereof hnve heéreunto set my Hand and Seal of Office at
OTTAWA, this ~ . aay of in the
year of our Lord One Thgusand Nine Hundred and Sixty-

A Hotary Public in® and;for the Province of Ontario.
A Commissioner for ta ng affidavits for the Province of Ontario.

STATUTORY DECLARATION OF ATTORNEY

s of the
,» in the Province of British

That I am the person uho subscribed the name of
;in,the annexed instrument as the Maker thereof.

3. That at the tlme of the execution of the satd instrument the power of attorney had
‘ot been revoked by or-on behalf or = - & » and T have not received any

otice or. 1nformation of the death disahility, or bankruptcy of

(or if the donor of the- pover is a carpo ation, substitute for 3 {ante)
—33‘ That at thé time. of the _exec
ot ‘been revoked by or on behalf of
ny” notice or information of ‘the bankruptcy or dissolution of
ok,

ution of the said instrument the pover of attorney had
; and T had not received

That I know the contents of the ‘sai@ instrument and_ subscribed the name of the saild
: thereto voluntarily as the free act and deed of the said

AND I make this solemp declaratlon
hat it 18 of the same
Eyidgnce Act™.

onscientiously believing it to be true, and knowing
force and efféet’ 85-1f made under oath and by virtue of the "Canada

e¢1ﬁfeﬂ;bgfore me at
In the Province of
This day of

A w o
et Vg

A Hotary Public in and for the Provirice. of{BriLish Columbia.
‘A Commissioner for taking affidavits for British Columbia.
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as the maker thereof, and whose pame °
“oo- - know the contents ihereol, and
—‘and . of the full age of twenty-one Years

hereuntd set my Aard and Seal of Office,
n"the Province of British Columbia,
day of

€ thousand nine hundred and sixiy -

3 ! er for aking: affidavits i‘or Br itish Columbia.
Notary Public in’ o the P1ovince of British Columbisa.

”'_:— - ‘;—»
L Z
41
E ’ 5 =
E =
v g ,E &
e [-§ &
0 6 5 g
L - Hg
e £
5y EY . b
e a5 2 tn
e R T ~ E;
LR 9>
< E8 H B g
R M 3 g ;
o o
2
-
0
—~3
WITHESS
P e . g
, of the (lrr oo fhwecocve <L

K. T am the subaerlning witness to the sa:u:l' instrument and am of the full mge of
sn’teen years - A : y

VSworn hefore me at AVEOUVEJE, .' )

27 day of /};,J,eu/ 196 7.
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S6 APD v WY
. | b4p1"5 10 09 VK028548
. AN LAND WILE OFFICE
[ | ~AMEGEPS
LAND TITLE ACT =1 /< ) ( ’
FORM C

(Section 219.81)
Province of

British Columbia
GENERAL INSTRUMENT - PART 1 (This area for Land Title Office use} Page 1 of 3 Pages

1. APPLICATION: (Name, address, phone number end signature of applican!, applicant's solicitor or agent)
Howard Coulter, BC _TEL, 15th Floor, 3777 Kingsway, Burnaby, B.C. V5H 3Z7
Telephone: 432-3737 CLIENT NO. 10869
File: 16100-02(A)

B e
Howard Coulter, Agent

2. PARCEL IDENTIFIER(S) AND LEGAL DESCRIPTION(S) OF LAND*

(PID) {LEGAL DESCRIPTION) ..
v/ ¢y YC T
012-9594-651 DL 749, XDYD
V//013»021—281 DL 750, XDYD except Plans 15307, 17686 and KAP55133
ci KIohery

ABSTRACT REGISTRY SERVICES LTU.
3720746

3. NATURE OF INTEREST*

DESCRIPTION DOCUMENT REFERENCE PERSON ENTITLED TO INTEREST
(PAGE AND PARAGRAPH)
Statutory Right Page 3 Transferee
of Way as to part D4/16/94 ADZES9m CHARGE 50,00

on Plan A2578

4. TERMS: Part 2 of this instrument consists of (select one only)

(a) Filed Standard Charge Terms [J D.F. No.

(b} Express Charge Terms M Annexed as Part 2

(c} Release O There is no part 2 of this
instrument

A selection of (a) includes any additional or modified terms referred to in
Ttem 7 or in a schedule annexed to this instrument. If (¢) is selected, the
charge described in item 3 is released or discharged ag a charge on the land
described in item 2.

5. TRANSFEROR (S)*

- GORDON GARTHWAITE
LARRY GARTHWAITE
Mamit Lake Road, PO Box 489, Merritt BC VOK 2B0O

6. TRANSFEREE (S) : *name(s), ocoupation(s), postal address(es). postal code(s)
BC TEL, a company incorporated pursuant to the laws of Canada and having
its head office at 3777 Kingsway, Burnaby, B.C. VSH 327
(Extra-provincial No. 1801A)

* If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E
** If space insufficlent, continue execution on additional page(s) in Form D

SRWANCHR - VER1 - March 1, 1896
PC3- FASRWA16100-2.00C

Page 1 of 3
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Page 2 /

GENERAL INSTRUMENT - PART 1

7. ADDITIONAL OR MODIFIED TERMS:*
N/A

8. EXECUTION(S)** This instrument creates, assigns, modifies, enlarges,
discharges or governs the priority of the interest(s) described in item 3
and the Transferor({s) and every other signatory agree to be bound by this
instrument, and acknowledge(s) receipt of a true copy of the filed standard
charge texmsg, if any.

Officer Signature () Execution Date

— [Tw o]
> Bl

orley Stonehouse - / GORDON GARTAWAITE
NOTARY PUBLIC

P.O. Box 3127 /

Meritt, B.C. VOK 280 |,
lafonageas % | |6 A, i L
> : LARRS” GARTHWAITE

Morley Stonehouse v
NOTARY PUBLIC
P.O. Box 3127

Merritt, B.C. VOK 2B0 v
Tel (604) 378-4266 BC TEL by its authorized
signatory

yryn

MICHEL E. BELEC % 7‘VL Howard Coulter

Manager
BARRISTER & SOLICITOR
2181 FLR. - 3777 KINGSWAY
BURNABY, B.C.
V5H 327
TEL: (604) 432-4989
OFFICER CERTIFICATION:

Real Estate - Property
Management

v/

Your signature conslitutes 8 representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.$.8.C. 1879, ¢.118 1o
teke effidavits for use in British Columbla and cerifies the matters set out in Parl & of the Land Title Act as they pertain to the execution of this

instrument.

* If space insufficlent, enter *SEE SCHEDULE® and attach schedule in Form E
**If space insufficient, continue execution on additional page(s) In Form D

Page 2 of 3
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Page 3
TERMS OF INSTRUMENT - PART 2

WHEREAS the Owner (as identified in Form C Part 1 ltem 5) is the registered owner of the Lands (as
identified in Form C Part 1 Item 2) and has agreed to grant BC TEL (as identified in Form C Part 1 Item 6) a
statutory right of way which is necessary for the operation and maintenance of BC TEL's undertaking.

NOW THEREFORE in consideration of the terms and conditions set out below the Owner and BC TEL agree
as follows:

1. Statutory Right of Way The Owner grants to BC TEL, in perpetuity, from the date this Agreement is
executed by both parties a statutory right of way to construct, maintain and remove upon the Lands one or
more poles, pole mounted devices, anchoring mechanisms, cables, underground ducts and termination or
splicing chambers and related works (the “Works™) and to enfer upon the Lands for the purpose of access
and egress from the Works and the Lands, all as necessary or convenient for BC TEL's undertaking.

2. Area Restriction BC TEL shall restrict its construction of the Works within that portion of the Lands
shown in bold outiine on ptan number A2578 deposited in the Land Title Office at Kamloops, unless the
Owner permits otherwise.

3.  Fee BC TEL shall on the date this Agreement is executed by both parties pay the Owner a lump sum
fee in the amount of $2100.00 dollars.

4. Construction BC TEL shall at its sole expense construct, maintain and remove the Works in
compliance with all applicable laws. The Works shall at all imes remain the property of BC TEL and shall not
bs considered a fixture notwithstanding any rule of law or equity to the contrary.

5. Non-Interference The Owner shall not do or permit to be done any act or thing which may, as
reasonably determined by BC TEL, interfere with any rights granted to BC TEL by this Agreement.

6. Indemnlty BC TEL shall indemnify and save harmless the Owner against all acticns, damages and
liabilities resulting from anything done or omitted to be done by BC TEL in the exercise of its rights under this
Agreement provided such actions, damages and liabilities are not due to the Owner's negligence or breach of
this Agreement.

7. Abandonment BC TEL may at any time abandon all or part of the Works without affecting the rights
granted to BC TEL by this Agreement.

8. Notice Any notice required to be given hereunder shall be valid if in writing and delivered or telecopied
at the address set out above or at such other address as may be designated in writing by either party and
any such notice shall be deemed given when received.

9. Binding Effect This Agreement will be registered at the Land Title Office and shall be binding upon
and enure to the benefit of the Owner and BC TEL and their respective heirs, executors, administrators,
successors and assigns. By executing the Form C Part 1 ltem 8, the Owner and BC TEL agree to be bound
by this Agreement.

END OF DOCUME?
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B R21381
&NCTHE NATTER OF HYDRO AND POWER

UTHORITY ACT R.S.B.C. 1979,
CUAPTER 188

‘B2 T 13 PH 2 49
and

IN THE MATTER OF THE EXPROPRIATION OF
AN INTEREST OR LIMITED INFTEREST IN
LAND IN THE PROVINCE OF
BRITISH COLUMBIA

Desceription of the interest or limited interest
in land taken by exproprilation by British Columbia Hydro and
Power Authority pursuant to Hydro and Pewer Authority Act, and
by authority of the Lieutenant-Governor in Council, by
Order-in-Council Neo. 1413 approved on the 28¢h day of

July 19 82.
The rights on, over and under:

Those 0.3633, 0.1575 and 1.507 hectare portlons
of Lot Eight Thousand Six Hundred and Twenty
(8620), Kootenay District, save and except
Parcel "A" (D.D. 14346) thereof, which portions
{hereafter called "the land") are shown outlined
in red on a plan deposited in the Nelscn Land
Title Office and numbered 12102

11807
being the right, liberty and right of way for British Coclumbia
Hydro and Power Authority (hereinafter called "B.C. Hydro"),
1ts servants, agents and all others the licensees of

B.C. Hydro:

To pass and repass, elther with or without
vehicles of all kinds, machinery and other
things, upon and alonpg and from time to time
enter upon and use the land for the purpose
of ingress and egress to and from B.C. Hydro's
Blizzard Mountain microwave station situate

in unsurveyed Crown land, north of Fruitvale,
British Columbiia;

To bulld, upgrade and maintaln on the land

an access road Including installation and
maintenance of all necessary ditches, culverts
and other appurtenances reascnably consistent
with accepted standards of recad constructlon

and malntenance;

RETL xS Sirids 10,
EXPRS RTSISTRY $ERYIONS LTH.
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Generally to do all acts necessary or incidental
to the business of B.C. Hydro in connection with
the foregoing.

DESCRIPTION CERTIFIED CORRECT

{ AAAAEATT
British columbhla Land Surveyor
. day of AUEUIT, 1982,

DATED this /3 {s. day of (j_wiwac 1942,
J

o

BRITISH COLUMBIA HYDRO AKD
POWER AUTHORITY

AUTHOEE;EB’EIQHATORY (Chalrman)
e

AUTHORIZED SIGNATORY #Aesaclate: /2
Secretary )
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V BRITISH
w2 UCT 12 PiE2 50 J

1 hereby certify than the following is a tree copy ul'a
Minute of the Honourable the Exccalive Council of
the Province of British Columbia approved by His
Honour the Licutenani-Governor,

Depul) ()rder -in- Luuncl[ Custodian

Doc #:
R21381

RCVD: 1982-10-13 RQST:

R21381

1..:;\‘:4 C COLUMBIA

g
1441

APPROVED AND ORDERED ML 281982

Y/

/’—b’!ﬂl‘!ﬁaavemar

ExecuTive Council Ceameers, Vicrorsy JUL 281982

On the recommendation of the undersigned, the Lieutenant-Governor, by and with the advice and consent

of the Executive Council, orders that

on the recommendation of British Columbia

Hydro and Power Authority, and for a purpose related to the

exercise of the powers of the Authority, namely, to construct,

operate and maintain on, over and under the land referred to as
"the land" in the Schedule attached hereto, and other land, an
access yoad from the British Columbia Hydro and Power Authority

Nicola Substation near Fruitvale to the British Celumbia Hydro and

Power Authority Blizzard Microwave Station near Trail, both in the

Province of British Columbia, in connection with the distribution

and supply of electricity, British Columbia Hydro and -Power

Authority is hereby authorized, without the consent of the owner or

of any other person, to take by expropriation in accordance with the

provisions of the Hydro and Power Authority Act, R.S.B.C.

real property being the interest or limited interest in land

de_sgribed in thne Schedule hereto.

AR

C-’/f PRI/ A

. R.5.B.C. 1979
i TRUE VALUF: >3,000.00-

FORM 17 — CHARGE i

NMATURE: Ripht ol Way expropriated
pursuant to See. 21{(1)(b) of Lhe
Hydro and Power Authority Act

- —-3EP 13 382
HEREWITH FELS OF 5 ,,/ %wrmﬁ 10,2635

ARPLICANT H& rrrrr —EXPANy | REEIITRY $ENHIOES LD
i WILLGUS TREVELYAM § CBEPTS

YOLICITOR FOR B.C. HYDRC, $00-1045 HCWE ST,
VANCCUVER, BC. V&Z 28i 662-2438

1979, the
.8 40 FREE
i0 REG |} CLK i3/10/82

5667 TRW
FAER ~ "RLG" RELSOH “L10”

MINISTER OgERGY, MINES

AND PETROLEUM RESQURCES

D A

PRESTDING MEMBER OF THE
EXECUTIVE COUNCIL

{This port is for adminisirative parposes and is nol pars of the Order.)

Authority valer which QOrder is made:

Act and seclion....

Hydro and Power authority Act R.S5.B.C. 1979, Chapter .188,

Section 16

(nher (specify) e,

Statulery wulhority checked by Z (é‘}" e fie,

Ay

(Signature wod iyfed o pristed same of Legat DBcer) '570/59
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SCHEDULE

The rights on, over and under:

Those 0.3633, 0.1575 and 1.507 hectare portions of

Lot Eight Thousand Six Hundred and Twenkty (8620},
Kootenay District, save and except Parcel "A" (D.D.14346)
thereof, which portions {hereafter called "“the land™}
are shown outlined in red on a plan deposited in the
Nelson Land Title Office apd numbered 12102

14507 NS

being the right, liberty and right of way for British Columbia

18{!1211

Hydro and Power Authority (hereinafter called ﬂ’T;. Hydro")}, its

servants, agents and all others the licensees of B.C. Hydro:

To pass and repass, either with or without
vehicles of all kinds, machinery and other
things, upon and along and from time to time
enter upon and use the land for the purpose
of ingress and egress to and from B.C. Hydro's
Blizzard Mountain microwave station situate
in unsurveyed Crown land, north of Fruitvale,
British Ceolumbia;

To build, upgrade and maintain on the land an
access road including installation and mainte-—
nance of all necessary ditches, culverks and

other appurtenances reasonably consistent with

accepted standards of road construction and
maintenance;

Generally to do all acts necessary or incidental

to the business of B,C. Hydro in comnnection with
the foregoing.



